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SPRING USERS’ JOINT PETITION
FOR PARTIAL RECONSIDERATION

COME NOW, Blue Lakes Trout Farm, Inc. (“Blue Lakes”) and Clear Springs Foods, Inc.

(“Clear Springs™) (collectively referred to as the “Spring Users™), by and through their respective

counsel of record, and file this Joint Petition for Partial Reconsideration of the Hearing Officer’s

January 11, 2008 Opinion Constituting Findings of Fact, conclusions of Law and

Recommendation (“January 11 Opinion”).
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INTRODUCTIGN

The Spring Users jointly file this brief as a matter of convenience to the Hearing Officer
and to conserve space in an already crowded record. The Spring Users do not, by filing this
brief, relinquish their status as individual parties to this proceeding. Certain issues and positions
discussed in this brief are unique to Blue Lakes or to Clear Springs.

With respect to the proposed agreement concerning the Dairy Association’s objection to
the Director’s 2007 order approving the Association’s mitigation plan, and the proposed
approval of the Association’s prospective mitigation plan, Blue Lakes reiterates that it does not
intend to sign or approve the agreement. Clear Springs has approved the agreement in principle.

Only selected portions of the transcript of the hearing are available at this time.
Testimony of former Director Dreher, Tim Luke, Cindy Yenter and others that bears on the
issues discussed in this brief is not yet available. The Spring Users reserve the right, and may
request the opportunity, to provide the Hearing Officer with supplemental briefing based on
additional portions of the transcript as they become available.

A. The Director’s Consideration of Seasonal Variation in Flows

The Hearing Officer’s Opinion contains several findings and conclusions regarding the
Director’s consideration of seasonal flow variations in the 2005 orders. However, the Opinion
does not appear to squarely address the Spring Users’ contentions that the Director erred in: (1)
finding that Blue Lakes’ 1971 right and Clear Springs” 1955 right are currently “filled,” by
“seasonal high” flows, when their water supplies are inadequate to fill the rights during
substantial portions of the year; (2) in concluding that junior ground water right depletions are
not injuring these water rights, and (3) exempting certain priority ground water rights from

administration on this basis.
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The evidence presented at hearing clearly demonstrates that these water rights are not
being filled during substantial portions of the decreed periods of use. To the extent that Blue
Lakes’ and Clear Springs’” “expectations” based on the quantities of water available at the times
of appropriation are relevant, the evidence clearly demonstrates that there was ample water to
deliver these water rights when they were initiated and perfected. The hearing left no doubt
about the fact that junior ground water pumping depletes Blue Lakes’ and Clear Springs’ water
supplies.

The following tables summarize the data and the reasonable inferences that can be drawn
from the data showing that Blue Lakes’ 1971 right and Clear Springs’ 1955 right are not
currently filled, and that historic, seasonal flows at the time of appropriation, as well as years
thereafter, were adequate to fill these rights.’

Blue Lakes

Status - mos filled & (min. daily flow)

Ri. No. Priority Quantity 1977 1995 2004 2005 2006

02356A 1958 99 83 cfs 12 mos 12 mos 12 mos 12 mos 12 mos

07210 1971 45.00 cfs 12 mos 7 mos, 2 mos, 3 mos, 3mos,
144.83 cfs (115.00 cfs) (118.80cfs) (110.70 cfs)

Clear Springs

Status - mos filled & (min daily {low)

No. Priority Quantity  1988-2001 2004 2005 2006
02703 1933 40 cfs 12 mos 12mos 12mos 12 mos
(62048 1938 20 cfs 12 mos 12 mos 12mos 12 mos
04013C 1940 14 cfs 12 mos 12 mos 12 mos 12 mos
04013A 1955 15 ¢fs 12 mos 6 mos, 2 mos, 4 mos,
89 cfs (84.60 cfs) (82.40 cfs) (80.70 cfs)

'"The table below identifies various years and months in which the rights were satisfied.
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The evidence and the law compel the conclusions that Blue Lakes™ 1971 right and Clear
Springs’ 1955 right are not currently filled and are being materially injured by junior
groundwater pumping. Therefore, all ground water rights with priority dates junior to the 1971
and 1955 rights are subject to administration.

1. The 2005 Orders

In each order, under the heading “Authorized Diversion Rate for [the Spring Users’
Water Rights]” the Director inferred that “seasonal” or “intra-year” variations in the sources of
the Spring Users’ water rights “existed when appropriations for these rights were initiated [in the
1950s, 1960s and 1970s].” Ex. 30, BL Order, p. 11, § 49; Ex. 138, CS Order, p. 12, {54. The
Director opined that the Spring Users are “not entitled to a water supply that is enhanced beyond
the conditions that existed at the time such rights were established.” Ex. 30, BL Order, p. 11,
50; Ex. 138, CS Order, p. 13,455.

The Director considered “records of flow measurements” and inferred “seasonal
variations in spring flows that have existed since the date of appropriation” to support his finding
that “the quantity of water available at the source for [Blue Lakes’ 1971 right, Clear Springs’
1955 right] is currently sufficient to fill this right at the authorized diversion rate when the flows
in [the source of the water right] are at seasonal highs.” See IDAPA 37.03.11.042.01.a. Ex. 30,
BL Order at 14, { 64; Ex. 138, CS Order at 14,9617

These findings led to the Director’s conclusions that junior ground water pumping does

not injure Blue Lakes’ 1971 right or Clear Springs’ 1955 right.

2CMR 42.01.a., cited as the basis for this finding, lists “{t}he amount of water available in the source from which the
water rights is diverted” as a factor the Director may consider in determining whether senior right holders “are
suffering material injury.” As in surface-to-surface water right administration, this factor refers to the measurement
of the quantity of water currently available at the senior’s point of diversion. It does not reference historical
diversions.
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Since the records of flow measurements maintained by the Department, beginning
in March 1995, show that the quantity of water available at Blue Lakes Trout
facilities has been sufficient . . . to fill [Blue Lakes’ 1971 right] at the authorized
diversion rate of 45.00 cfs when the flows in Alpheus Creek are at seasonal highs,
the exercise of junior priority ground water rights have not reduced the quantity
of water available for [Blue Lakes’ 1971 right]. Therefore there is no material
injury to [Blue Lakes’ 1971 right].

Ex. 30, BL Order at 26, 25.

The records of spring discharge diverted to the Snake River Farm . . . show that .

. . the quantity of water available at the source for [Clear Springs’ 1955 right],

taking into account the seasonal variations in spring flows that have existed since

the date of appropriation for this right, is also currently sufficient to fill this right

at the authorized diversion rate of 15.00 cfs when the discharges from springs

providing the source of water for this right are at seasonal highs. Therefore, there

is no material injury to [Clear Springs’ 1955 right].

Ex. 138, CS Order at 32-33, § 24.

On this basis, the Director ordered curtailment or mitigation for ground water rights
junior to Blue Lakes’ 1973 priority right, exempting ground water rights with priorities between
Blue Lakes’ 1971 and 1973 rights from administration. Ex. 30, BL Order at 28-30. Similarly,
the Director ordered curtailment of mitigation for ground water rights junior to Clear Springs’
1964 priority right, exempting ground water rights with priorities between Clear Springs’ 1955
and 1964 rights from administration. Ex. 138, CS Order at 36-38.

2. The Hearing Officer’s January 11, 2008 Opinion

a. Presumption that a senior is entitled to the decreed amount.

The Hearing Officer states that:

The decreed amount of a water right is a maximum amount to which the right

holder is entitled. The right holder is presumed entitled to that amount, and the

burden is upon a junior right holder to show a defense to a call for the amount in

the partial decree.

Opinion at 10.
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This is a correct statement of law to the extent that it refers to recognized defenses, sach
as forfeiture, futile call, or waste. Unless juniors prove one of these defenses by clear and
convincing evidence, the senior is entitled to priority delivery of the full quantity(ies) of its water
right(s). The evidence and testimony at hearing confirmed that Blue Lakes’ and Clear Springs’
water rights are for diversion of water at the stated diversion rates, 24 hours per day, 365 days
per year.

The existence of periodic, recurring, seasonal, monthly or other variations in water flows
is not a recognized defense to a water delivery call. Walter supplies from all water sources vary
seasonally. Mr. Luke, manager of IDWR’s Water Distribution Division and other witnesses
confirmed that priority administration of water rights applies at all times during variability in
flows. Hydraulically-connected junior water rights are subject to administration as and when
water flows are inadequate to supply senior water rights.

The Hearing Officer’s statement affirms the principle that a water right holder is entitled
to priority delivery of the decreed quantity absent a junior showing forfeiture, waste, or that the
call is futile, appears to be contradicted by later statements in the opinion, such as: “The Spring
Users retain the full amount of the adjudicated rights which they can use when water is
available.” Opinion at 18 (emphasis added.} This gualification erroneously implies that the
priority of a water right does not apply to the full decreed quantity. There is no such
qualification expressed in, or imposed or implied by law in a water right.

b. Curtailment of Junior ESPA Ground Water Rights Cannot Produce
Greater Spring Flows Than Existed at the Time of Appropriation

The Hearing Officer correctly rejected the Director’s supposition that, by calling for

delivery of the decreed quantities of their water rights, Blue Lakes and Clear Springs could
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somehow seek to “enhance” their water supplies “beyond the conditions that existed at the time
such rights were established.”

The concept that curtailment of junior water rights can enhance a senior’s rights

beyond the amount available at the time the senior’s rights were established is not

sound. Curtailment of juniors would not put more water in the system than

existed prior to the junior’s appropriation.

Perhaps if there were more water in the ESPA today than there was at the time of
appropriation, the Director’s supposition might have some merit. The evidence presented by
IDWR and IGWA clearly demonstrate that ESPA water levels have declined since Blue Lakes’
and Clear Springs’ water rights were established. The recognition that curtailment of ground
water rights that did not exist at the time of appropriation cannot enhance the water supply
beyond what existed at that time moots any consideration of seasonal variation in water supplies,
and should end any further inquiry on this issue.

The Hearing Officer speculates that: “If curtailment were ordered and could provide the
full amount of the water rights at the lowest point of the year it seems almost certain that
significantly more water would be delivered in the high points of the year than the Spring Users
are entitled to receive.” Opinion, at 18-19. There is no evidence in this case to suggest that
curtailment of junior ground water rights could produce seasonal highs that exceed all of Blue
Lakes’ and Clear Springs water rights. The total quantity of Blue Lakes’ water rights 197.06 cfs.
From 2004 to 2006, Blue Lakes’ monthly high flows were between 140cfs and 150 cfs, which
means that Alpheus Creek flows would have to increase by 50 cfs to 60 cfs, or over 40%, just to
fill these rights at scasonal highs. See Ex. 157, tables of Blue Lakes’ and Clear Springs’
diversions produced by Tim Luke (copy attached). The total quantity of Clear Springs’ water

rights is 117.67 cfs. Its monthly high flows from 2004 to 2006 are between 90 cfs and 93 cfs

which means that spring flows would have to increase by up to 28 cfs, or 24%. If IDWR’s
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modeling and calculations are accurate, there should be no concern that curtailment of junior
ground water rights could produce greater water flows, even at seasonal highs, than Blue Lakes
or Clear Springs are entitled to divert under their decreed senior surface water rights.

¢. Blue Lakes’ and Clear Springs Water Supplies at the Time of
Appropriation Were Adequate to Fill the 1971 and 1955 Water Rights

The Hearing Officer concludes his discussion of the seasonal variation issue with the
following paragraph:

In context the sense of the Director’s finding is that the Spring Users cannot be

guaranteed the full amount of the water rights adjudicated every day of the year or

every year when that condition has not existed during any relevant time.

Consequently, seasonal variations must be considered to determine what the

Spring Users would have received throughout the year absent junior water users’

appropriations.
Opinion at 19.

As previously discussed, recognition that curtailing junior ground water rights cannot
enhance Blue Lakes’ or Clear Springs’ water supplies beyond what existed at the time
appropriated renders inquiry into historic seasonal variations unnecessary. And there are
multiple problems with adopting such an approach (discussed in the Spring Users’ Pre-Hearing
Memorandum) not the least of which is the lack of data from which to determine what historic
annual flows were at the time of appropriation.

Without waiving any arguments as to the propriety such an inquiry into historically
available flows, all the evidence demonstrates that Alpheus Creek flows were adequate to fill
Blue Lakes® 1971 priority water right in 1971 and at the time of proof of beneficial use, and that

spring flows were adequate to fill Clear Springs’ 1955 priority water right at the time it was

appropriated.
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(1) Blue Lakes’ 1971 Water Right

There is no disagreement that ESPA water levels and spring flows were higher during the
1950s, and have been declining since then. Measured Alpheus Creek flows during the 1970s,
including those during the year of the beneficial use field exam, show that there was ample water
to supply Blue Lakes’ 1971 priority water right at all times during the year, even with seasonal
variations. Exhibit 18 contains historical USGS measurements of Alpheus Creek flows (copy
attached). Alpheus Creek flow data from 2004, 1995/1996, (contained in the Blue Lakes Order
at 13-14, § 60) and 1977 (USGS IDWR field exam) are depicted in Exhibit 205 (copy attached).
While there is not complete monthly flow data from the 1970s, Mr. Luke and former Director
Dreher acknowledged that the seasonal pattern of flow at that time would have been similar (o
the pattern of today. There is no basis to infer from these facts that Alpheus Creek flows were
insufficient to supply Blue Lakes’ 1971 right during any time of the year at the time of
appropriation. The evidence supports the conclusion that flows were at all times adequate.

(2) Clear Springs’ 1955 Water Right

The Department’s exhibits, including additional evidence introduced at hearing,
demonstrate that Clear Springs’ first four water rights, including water right 36-04013A, were
satisfied on a year-round basis prior to 2002. Specifically, Exhibit 128 demonstrates that at the
low periods of annual spring discharges in April 1971 (100.71 cfs) and May 1972 (101.48 cfs),
there was sufficient water to fill Clear Springs’ 1955 water right (36-04013) and part of its fifth
priority water right (#36-04013B, 27 cfs, 2/4/1964). Testimony from former Director Dreher
and the Water District 130 Watermaster, Cindy Yenter, confirmed that seasonal lows in spring

discharges typically occur in the spring (April-May timeframe). Accordingly, the evidence

SPRING USERS’ JOINT PETITION FOR PARTIAL RECONSIDERATION 9



demonstrates that Clear Springs’ 1955 water right was likely met on a year-round basis during
1971-72.

In addition, Exhibit 156 plainly demonstrates that Clear Springs’ 1955 water right was
satisfied on a year-round basis from 1988 through 2001. On cross-examination about the
exhibit, Tim Luke, IDWR’s Manager of the Water Distribution Section, affirmed that Clear
Springs’ 1955 water right as satisfied on a year round basis from 1988 through 2001 and that the
right was not fulfilled at all times during the year since 2002. See December 13, 2007 Transcript
of Hearing (audio file questions from Mr. Thompson to Mr. Luke); see infra, table at p. 3.

Apart from the Department’s exhibits, Clear Springs” expert Dr. Charles Brockway
testified as to the spring discharges and the trend of those discharges prior to 1971-72. Dr.
Brockway’s opinion supports the conclusion that Clear Springs’ 1955 right as satisfied on a
year-round basis at the time of appropriation. Dr. Brockway’s testimony further supports the
conclusion that Clear Springs’ sixth priority, or 1964 water right, was likely met on a year-round
basis at the time of appropriation as well. Accordingly, Clear Springs realized and expected that
its 1955 water right would be met at all times during the year. Spring flow data confirms that the
right has been fully satisfied on a year-round basis 1988 through 2001. Since the evidence
demonstrates that Clear Springs” 1955 water right has not been met at all times during the year
since 2002, this water right is being materially injured. The Director’s determination that the
1955 water right is not injured because it may be temporarily met as “seasonal highs” is not
supported by the evidence, particularly when viewed against the available spring discharges
prior to 2002. Therefore, the Hearing Officer’s should reconsider the decision on the Director’s
use of the seasonal variation condition to determine that Clear Springs’ 1955 water right was not

injured as of July 2005.
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d. Since 2002, IDWR Has Acknowledged that Alpheus Creek Flows are
Insufficient to Satisfy Blue Lakes’ 1971 Right, and has Curtailed Surface
Water Rights

The Water District 130 Watermaster, Cindy Yenter, has been curtailing diversions from
Alpheus Creek to deliver water to Blue Lakes’ 1971 and 1973 water rights since 2002. Exhibit
263 (copy attached) is a May 7, 2002 letter from Mrs. Yenter to “Alpheus Creek water users.”
Enclosed with the letter is a list of water rights to Alpheus Creek and the springs feeding the
creek in order of priority. Blue Lakes’ 1971 priority water right, no. 36-7210, is identified in the
list and in Mrs. Yenter’s letter as the “5™ priority water right.” Mrs. Yenter’s letter contains the
following “[a]nalysis and [c]onclusions™ with respect to Blue Lakes

The 5™ priority water right, held by Blue Lakes Trout, is not being completely

filied by the natural flow in Alpheus Creek. Average weekly flows available at

the BLT weir from 5/2 to 5/9 filled only about 65% of the right. The average

daily flow on May 9 provided for only about 60% of the right.

The letter also states that Blue Lakes’ 1973 priority water right, no. 36-7427 is “not
presently being filled.” The letter states that: “The 6™ and 10" priority rights, held by McCollum
Simplot and BLCC [i.e. Blue Lakes Country Club], respectively are diverting out of priority
order,” and advises the water uses that those water rights must be curtailed.” The
Simplot/McCollum right no. 36-07239, with a 1972 priority, is not subject to curtailment in
order to supply Blue Lakes’ 1973 priority right, but is subject to curtailment to supply Blue
Lakes™ 1971 priority right.

Mrs. Yenter has been administering water rights as prescribed in the May 17, 2002 letter
to address the water shortages to Blue Lakes’ 1971 and 1973 water rights each year since 2002.
There is no legitimate factual or legal basis for the Director’s 2005 determination that Blue

Lakes’ 1971 water right is being filled so that administration of junior ground water rights is not

required, when IDWR has been curtailing junior surface water rights since 2002 based on the
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Watermaster’s finding that only 60%-65% of the right is being filled. The failure to consistently
administer surface and ground water rights injures not only Blue Lakes, it also injures the junior
surface water right rights (i.e. the Simplot/McCollum 1972 right) that are being curtailed while
more junior ground water users continue to pump. This is not to say that the junior surface water
users should not be curtailed to supply Blue Lakes’ 1971 right, but the law does require that
ground water rights junior to Blue Lakes’ right are also subject to curtailment.

B. The Director Had No Basis to Reduce the Total Quantity of Blue Lakes’ Water
Rights He Would Recognize for Purposes of Administration

The Director reduced the total quantity of Blue Lakes’” water rights that he would
recognize for purposes of administration based on an “assumption” that Blue Lakes had not in
fact diverted more that 184.7 cfs (Ex. 30, BL Order, p. 13,9 59, p. 31, 1 31) and his erroneous
interpretation and application of the 1993 rotation Agreement (Ex. 21) between Blue Lakes and
Blue Lakes Country Club as a subordination agreement that effectively subordinated 1.7 cfs of
Blue Lakes’” water rights to all junior water rights (copy attached) (Id., p. 16,973, p. 25,9 21, p.
27,9 31.)

As explained in the Spring Users’ Pre-Hearing Memorandum, the Director admits that
his finding that Blue Lakes has not diverted more than 184.7 cfs is based on an assumption about
how water has been diverted and divided in the past, not on any recorded measurement or
documented observation. The decreed quantity of Blue Lake’s water rights 1s 197.06 cfs. The
Director is precluded from treating Blue Lakes’ water rights as authorizing priority delivery of a
lesser quantity, particularly where the basis for such treatment is an assumption.

Regarding Blue Lakes 1993 Agreement with Blue Lakes Country Club (“BLCC”),
Watermaster Cindy Yenter, who administers the water rights pursuant to that agreement, has

explained in her May 17, 2002 letter to Alpheus Creek water users and during her testimony that
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it is a “flow rotation agreement,” not a subordination agreement. See Ex. 263, p. 2. In fact, Mrs.
Yenter's May 17, 2002 letter under which the water rights are administer expressly provides for

curtailment of BLCC’s water rights, and requires that the volume specified in the BLCC’s water
right that is senior to Blue Lakes’ water rights not be exceeded:

The 10" priority BLCC lienese, 36-8593 which must also be curtailed. This

license awarded additional diversion rate to BLCC but not additional acres or

volume. The flow rotation agreements between BLCC, BLT and City will be

honored, but total diversions by BLCC may not exceed 2.4 acre-feet per day,

which is the maximum amount which would be authorized in a 24-hour period at

the rate of flow (1.2 cfs) found in BLCC’s earliest priority water rights.

Ex. 263, p. 2.

The Director’s interpretation of the Agreement as a subordination agreement is clearly
eITOneous.

The Director’s apparent theory for extending a subordination agreement to cover all other
water rights is that it would be unfair to others who hold rights junior to the subordinated senior
for them to be curtailed out of priority sequence, “leap-frogging” over the junior who entered the
agreement. The Director’s view is that a water user cannot “selectively subordinate™ its water
rights. To apply this theory consistently with itself, the Director would have to extend the
subordination only to water rights that are senior to the junior who made the agreement. Water
rights junior to the one entering the agreement would be curtailed in any case, so there would be
no “leap-frogging” past the one right to the theoretical detriment of others.

The Hearing Officer should consider carefully adopting the concept of extending the
effect of a subordination agreement beyond the parties involved in it. Numerous parties have

entered such agreements to settle water disputes privately, through IDWR administrative

proceedings, the SRBA and other judicial proceedings. If this concept is adopted and followed,
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subordination or even rotation agreements will no longer be an option as a method to resolve
issues between water users.

C. Percentage of Water For Clear Springs’ Snake River Farm Facility

In determining the amount of water that would arrive at Clear Springs’ Snake River Farm
facihity in the July 8 Order, the Director relied upon USGS measurements for the Buhl Gage to
Thousand Springs reach. July 8 Order at 5, 115. The Director concluded that the amount of
water authorized under Clear Springs’ water rights (117.67 cfs) accounted for 7 percent of the
measured reach gains in that spring reach. Id.

The evidence provided at the hearing did not support the Director’s 7% number or the
number he thought was provided by Dr. Allan Wylie (4.2%). January 11 Opinion at 21.
Accordingly, the Hearing Officer determined that 6.9% should be used, as this was the number
Tim Luke indicated was supplied. See id. While Clear Springs agrees with the Hearing
Officer’s decision regarding a “useable quantity”, the 6.9% number should be reconsidered
based upon the lack of evidence provided by IDWR. Testimony was provided by Dr. Eric
Harmon and Dr. Charles Brockway which identified methods to calculate and analyze the
percentage of spring flow that could be attributed to the spring complex that supplies water to
Clear Springs” Snake River Farm. In the event additional analyses can be completed by or
provided to IDWR to update the percentage of spring flow reach gain attributed to Clear
Springs’ Snake River Farm facility, that evidence should be considered to update the Director’s
order.

Accordingly, the Hearing Officer’s decision on the 6.9% number should be reconsidered

to direct IDWR to further identify the appropriate percentage of spring flows that are attributed
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to Clear Springs” Snake River Farm facility in the Buhl Gage to Thousand Springs reach based
upon additional analyses.
D. Dr. Wylie’s Testimony Indicates that the Director’s Percentage Reach Gain
Calculations are Not Well Founded and Likely Understate the Increases in
Water Supplies to Blue Lakes and Clear Springs From Curtailment
Dr. Wylie testified that he was not comfortable with the percentage estimates of flows
that would return the Blue Lakes’ and the Clear Spring water sources as a result of curtailment.
He explained that big spring complexes like the ones supplying Blue Lakes and Clear Springs
are big because they receive more water from the aquifer as levels rise. He described the
subsurface geology of the portions of the aquifers directly feeding these big springs as “big
pipes.” Consequently, the Blue Lakes and Clear Springs complexes are likely to receive a
greater percentage of the increase in water flows as ESPA levels rise than is suggested by the
percentages used by the Director.
The Hearing Officer’s Opinion appears to give unconditional support to the percentages
used by the Director. The Opinion should be modified to reflect Dr. Wylie’s testimony and

concern so that the record is not incorrectly interpreted to case these percentages in stone.

E. The Hortatory Policy Statements in CMR 20.03 Do Not Support Qut-of-
Priority Diversions

The Hearing Officer refers to the policy statements of rule 20.03 and references the
“public interest,” a term not used in the CMRs as rationales for certain aspects of the 2005
orders, such as the 10% “trimline” and the timing of curtailment.

Using broadly defined policy statements to modify administration that would otherwise
be required under the prior appropriation doctrine and chapter 6, Title 42 of the Idaho Code is
infirm ground for water rights administration that must be tread carefully and cautiously. In its

briefing to the district court in AFRD No. 2 v. IDWR, IDWR assured the district court that the
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CMRs are constitutional because they “emphasize the importance of priority more than any other

principle or policy,” and explained the role of the Rules’ policy statements regarding “reasonable

¥

use.

Further, the provisions of the Rules that deal with reasonableness,
efficiency and the policy of full and optimum development are limited
and the burden falls on the Director to establish the facts for their
application. The plain language of the rules demonstrates that
constitutional application is not only easily possible, but probable.

For instance, Rule 20.03 (‘Reasonable Use of Surface and Ground
Water’) is a ‘General Statement of Purpose and Policy’ that recites
policy language from the Idaho Constitution and the Idaho Code
regarding reasonable use and full and optimum development of
the state’s water, but imposes no such standards or requirements
of its own. The Rule does not require, instruct or authorize the
Director ro apply the stated policies in any particular way, or to reach
any particular outcome. Rule 20.03 is, in name and substance, a
‘merely hortatory’ statement of generai policy and purpose.
Bonner General Hosp. v. Bonner County, 133 Idaho 7, 10, 981 P.2d
242, 245 (1999} (holding that a codified statement of legislative
purpose that did not purport to impose requirements was ‘merely
hortatory”). Further, Rule 20.03 explicitly recognizes the rule that first
in time is first in right. Rule 20.03 (‘reasonable use includes the
concepts of priority in time and superiority in right’). Thus, the plain
language of Rule 20.03 simply cannot support the argument that Rule
20.03 renders the Rules incapable of valid application under any
circumstances. Rather, the Rule reflects the presumption of
priority administration.

Rule 42 (‘Determining material Injury and Reasonableness of Water
Diversions’) provides a list of factors that the Director ‘may’ consider
in determining whether a senior is ‘using water efficiently and without
waste.” Rule 42.01. Thus, on its face, Rule 42 also respects senior
rights and presumes entitlement to the full amount of water absent
any proven facts that would require a contrary results [sic] under
applicable principles of the prior appropriation doctrine as established
by Idaho law. The plain terms of Rule 42.01 demonstrate that a valid
and constitutional application of the rules is at least as likely, if nor
more so, than any invalid application.

The same analysis applies to Rule 40.03 (‘Reasonable Exercise of
Rights’). Rule 40.03 incorporates the permissive language and factors
of Rule 42 expressly and because ‘reasonable exercise’ under Rule
40.03 requires consideration of whether there has been a ‘material
injury and whether a senior is ‘diverting and using water efficiently
and without waste.” Rle 40.03. Thus, Rule 40.03 is identical to Rule
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42 for purposes of determining what constitutes a ‘reasonable exercise
of rights.” Accordingly, under Rule 40.03, there is a presumption
the senior has a right to receive the full amount set forth in the
partial decree. It follows that a valid application of Rule 40.03
clearly is possible, and the Rules cannot be facially invalid.

Thus, the Rules are best and most accurately viewed as
presuming that the rule ‘first in time is first in right’ controls
absent facts to the contrary. The Plaintiffs’ argument essentially
assumes that the Rules will be used to subject sentor rights to some
form of strict scrutiny and/or micromanage the senior’s use of water.
To the contrary, the permissive and hoartatory nature of the
language for considering reasonableness, efficiency, and the
policies of optimum and full development of the state’s water lends
itself to just the opposite; administration in accordance with
priority is presumed and required, and the Rules impose a burden
on the Director, when responding to a delivery call, to determine a
factual basis for distribution less that the full quantity off water
stated in the decree.

Id., p. 18-20 (emphasis added).

The “public interest” is defined in L.C. 42-202B for purposes of evaluating the
appropriation of new water rights. There is no such concept in the water distribution statutes of
chapter 6 of Title 42. Watermasters and IDWR are in no better position to determine what is in
the public interest when distributing water rights than they are able to compare the water users’
economic productivity.

All witnesses who testified about the basis for the “trimline” confirmed that it is based on
gage error that is estimated to be plus or minus 10%, ad that gage error can be compounded, so
that the impact of “trimmed” ground water rights could be twice as much or more than 10%. As
such,10% is arbitrary. In his 2005 order the Director found that “all depletions of ground water
from the ESPA cause reductions in flows in the Snake River and Sprig discharges equal in
quatity to the ground water depletions over time.” Ex. 30, BL Order, p. 3, ] 11. The Hearing

Officer has confirmed the Spring Users’ calls are not futile.
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If policy considerations of the impact of administering water rights in accordance with
the prior appropriation doctrine are to be considered at all in terms of what is “reasonable.” then
the broader impacts of failing to administer out-of-priority junior ground water diversion must
also be considered. At a minimum, the “trimmed’ water rights should be required to provide
mitigation for the impacts of their ground water depletions, because they all affect spring flows
to some degree.

CONCLUSION

Blue Lakes and Clear Springs respectfully request the Hearing Officer to reconsider and

modify his January 11, 2008 Opinion in the particulars and for the reasons explained herein.

Dated this 25th day of January, 2008.

RINGERT CLARK, CHTD. BARKER ROSOHLT & SIMPSON LLP
g Mo vt Mz, <2203
Daniel V. Steenson John K. Simpson

Travis L. Thompson
Attorneys for Blue Lakes Trout Farm, Inc.  Attorneys for Clear Springs Foods, Inc.
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DAY

[

L =R I B N

10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

31

JAN
913
91.3
814
91.4
o914

91.4
91.3
91.3
91.2
91.2

91.1
91.1
91.1
91
91

21
90.9

-50.9

90.9
%0.9

90.9
90.9
91
91
9]

91
90.9
90.8
90.7
90.6

90.5

FEB
0.4
9.3
90.2
90.1

90

3604310031

MAR
89.1
89
28.8
88.7
28.6

88.4
88.3
88.2
88.4
88.6

38.8

89
85.2
8.4
89.7

89.5
§9.4
89.2
§9.1
88.9

88.8
38.6
88.6
88.5
88.5

§8.4
88.3
88.3
88.2
88.1

88.1

APR
88
28

87.9
87.8
87.8

87.6
87.5
87.3
87.2

87

86.9
86.7
86.6
86.5
86.3

86.2
§6.1

86
85.9
85.9

85.9
859
86
86
86

86
36
56
86
86

SHAKE RIVER FARM
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2004
MEAN VALUES

MAY
86

86

86

36
85.9

85.9
85.8
85.8
85.8
85.7

85.7
85.8
85.8
§5.9
85.9

859
86
86
86

86.1

86.1
86.1
86.1
86.1
86.2

86.2
86.3
86.4
86.5
86.5

86.6

JUN
86.7
86.7
86.8
86.8
86.9

86.9

87
869
86.8
86.7

86.6
86.5
86.4
85.8
857

85.5
§5.3
85.1

85
84.8

84.6
34.6
84.6
84.0
84.6

84.6
84.6
84.6
84.6
84.6

JUL
84.6
84.6
84.6
84.6
34.6

34.8
84.9
85.1
85.2
85.4

85.6
85.7
85.7
85.7
85.6

85.6
B5.6
85.6
85.5
85.6

85.8
85.9
86.1
862
86.4

86.5
86.4
86.3
86.3
862

86.1

AUG
86

86
30.1
86.2
86.3

86.4
86.5
86.6
86.7
§6.9

87
87.2
87.4
87.5
§7.7

878

B8
88.2
88.4
88.6

88.7
88.9
89.1
§9.1
89.1

89.2
§9.2
89.2
89.2
89.2

89.5

SEP
89.7

90
90.2
90.5
90.8

91
90.9
90.8
50.7
90.6

90.5
90.4
90.3

5¢
89.3

89.5
89.3

89
88.8
88.5

88.9
89.4
39.8
96.3
90.7

91.2
91.6
91.6
9l.6
91.7

OCT
91.7
91.7
81.7
91.8
91.8

91.9
91.9
92
92
921

92.1
923
92.4
92.6
92.7

92.9

93
93.2
93.2
93.1

93.1
93
93

92.9

92.9

92.5
92.1
91.7
91.3
90.9

90.5

NOV
90.1
90
§9.9
39.9
89.8

89.7
89.6
89.5
89.7

20

90.2
90.5
90.7

91
91.2

91.1
90.9
50.8
90.7
20.5

90.4
90.3
90.3
90.3
90.3

90.3
90.3
90.2
90.1

90

DEC
89.8
89.7
89.6
89.5
39.4

39.2

89
88.8
B85
883

88.1
87.9
87.7

83
g8.3

88.5
88.8
89.1
854
§9.6

89.5
89.4
89.2
89.1

89

88.9
88.7
88.7
88.7
88.7

88.7

TOTAL
MEAN
MIN
MAX
ACFT

CALENDAR YEAR 2004 TOTAL CFS:32,4175

2,822.4

91.0
90.5
914

2,600.5
297
9.1
504

2,750.7
88.7
88.1
£89.7

2,599.0
86.6
85.9
88.0

2,667.1
86.0
857
86.6

2,570.9
85.7
84.6
87.0

2,652.8
85.6
84.6
86.5

2721.9
87.8
86.0
89.5

TOTAL AC-FT: 64,300

2,708.1
90.3
88.5
N7

2,860.0
92.3
90.5
932

2,708.3
20.3
895
912

27558
889
87.7
89.3

5,598.2 51581 54560 51551 52902 50994 52618 53989 53715 56728 53719 54661



360430031 SNAKE RIVER FARM
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2005
MEAN VALUES

DAY JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NGOV DEC

1 887 881 875 864 868 852 836 846 877 895 913 879
2 885 882 872 861 87 854 837 846 8§78 897 91 8§79
3 883 884 87 859 87 856 83.8 847 88 89.8 008 870
4 883 885 867 856 87 858 83.9 847 881 899 905 879
5 883 886 865 859 87 8 83.8 84.8 882 90 903 87.9
G 884 887 862 861 87 862 8.7 848 879 90 90.1 87.8
7 884 889 86 864 87 859 836 B840 877 90.1 898 §7.7
8 834 886 858 867 87 855 83.6 849 874 902 898 8§7.6
9 884 883 855 87 87 852 835 849 872 903 898 87.6

10 38.4 88 853 §72 87 848 834 B49 B6H 903 898 875

11 884 877 85 875 871 845 833 85 867 904 897 874
12 884 874 848 873 8§71 841 832 85 864 G605 857 873
13 884 §87.1 3845 871 871 838 83 85 87 90.6 897 872
14 384 867 843 6869 6§72 838 3829 85 87.5 90.8 §9.7 871
1S 884 86,7 847 867 872 8338 828 851 881 909 3896 869

16 3884 867 85 865 8§72 838 827 853 886 81 895 848
17 884 866 B854 R64 87 838 6825 B854 892 911 894 867
18 B85 86.6 857 862 869 838 824 856 897 811 893 866
19 885 866 861 862 867 837 826 857 903 912 8§93 B86.5
20 336 B6O B64 RB6Z 865 837 B2E 859 5901 912 852 Bo4

21 887 866 B6B 862 B64 B8l6 &3 86 899 913 891 864
22 887 868 805 862 862 835 832 862 897 013 89 863
13 888 B6.9 87 B6.1 B6 834 834 B64 B95 914 BBE B62
24 8859 871 871 861 858 B33 836 865 893 914 8B6 B86.l
25 888 872 872 861 857 833 837 867 891 914 BRS5 86.]

26 887 874 873 862 855 832 838 Bos 3889 O9l4 883 86
27 885 875 874 863 853 B3l 84 87 89 915 $82 86
28 884 877 875 865 852 832 841 871 892 915 88 86

29 883 - 872 8646 85 833 842 873 823 915 88 86
30 882 - 87 867 848 834 843 874 894 0915 88 86
31 88 -~ 867 - 85 - B45 8le -~ 915 - 86

TOTAL  2,7425 24502 26737 25933 26807 2,527.7 2,386.6 2,655.8 2,653 8 2,8143 26828 26937

MEAN 88.5 87.5 86.2 86.4 86.5 843 §3.4 857 885 9C.8 85.4 86.9
MIN 88.0 86.6 843 856 84.8 83.1 824 846 864 89.5 88.0 §6.0
MAX 88.9 38.9 87.5 87.5 B7.2 86.2 84.5 87.6 %03 915 513 87.9

AC-FT 54307 4,860.0 53033 51438 53172 50137 50305 5,267.8 52638 55822 53213 5343.0

CALENDAR YEAR 2005 TOTAL CFS:31,755.1 TOTAL AC-FT: 62,985



DAY

e o Wk e

N0 X o

10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

31

JAN
86.5
86.5
86.5
86.3
86.5

86.5
86.5
86.5
86.5
86.8

87
87.3
87.6
§7.9
88.1

88.4
88.3
88.3
§8.2
88.2

88.1
88.1

B8
88.1
88.2

88.3
88.3
38.4
88.5
88.6

88.6

360410631

FEB MAR

88.5
88.5
88.4
88.4
88.3

88.3
88.3
88.2
38.2
38.1

88.1
88

88
88.1
88.2
g8.3
88.4

88.5
88.4
883
88.2

38

87.9
g7.8
87.7
87.6
87.5

§7.4
87.4
§7.3
87.2
87.1

87.1
87.1
§7.1
87.1
&7.1

87.1
87.1
87.1
87
87

86.9

APR

86.9
86.9
86.3
86.7
86.6

86.5
86.3
86.2
86.1

86

86.1
86.1
86.2
86.2
86.3

86.3
86.4
86.4
86.4
864

86.4
86.4
86.4
86.4
86.1

85.8
85.5
85.1
84.8
84.5

SMAKE RIVER FARM
DISCHARGE, CUBIC FERT PER SECOND, CALENDAR YEAR 2006
MEAN VALUES

MAY
34.2
83.9
83.6
83.3

83

827
82.4
82.1
82.3
82.4

82.6
827
82.9

83
83.2

81.8
82.5
82.1
81.8
g4

g1.1
80.7

81
81.3
81.6

82
82.3
82.6
82.9

83

33

JUN
83.1
83.2
83.3
833
83.4

83.6
83.9
84.1
84.3
84.5

84.8

85
34.9
84.8
84.7

24.6
84.5
84.4
84.3
84.3

84.4
84.4
§4.4
84.4
84.5

84.5
84.5
B4.4
84.4
84.4

JUL
84.4
84.3
84.3
84.4
84.5

84.6
84.6
84.7
84.8
84.9

85
85
85.1
85.1
85.2

85.2
85.3
85.3
854
85.4

85.5
855
85.6
85.6
85.6

85.7
857
85.7
85.7
85.8

858

AUG
859
86
86.1
86.2
86.3

86.4
86.5
36.6
86.8
86.9

87
37.1
87.3
874
87.5

g7.6
87.7
87.8
§7.5

88

88.1
383
8§8.4
88.6
88.8

89
ga.1
89.3
83.7

30

%0.4

SEP
90.7
911
91.4
91.8

92

02.1
923
92.4
92.6
92.7

92.9
92.6
923

92
91.7

51.4
911
90.8

91
91.1

91.3
91.4
516
91.7
91.9

91.8
51.6
91.5
91.4
91.3

oCT
91.1
31
91.1
91.1
91.2

91.2
91.3
913
91.4
915

Gi.5
51.6
91.6
91.7
91.7

91.8
918
91.8
G1.8
o1.7

91.7
91.7
91.7
91.8
91.9

92
92
92.1
92.2
823

923

NOV
922
92.2
92.1
92.1

92

92
92.2
82.4
92.6
92.9

03.1
933
93.5
93.5
53.4

93.4
933
933
93.2
932

92.9
92.7
92.4
921
51.8

81.6
91.3
912
912
91.1

DEC
611
a1
91
90.9
813

91.7
92.1
92.4
02.8
893.2

936
93.6
93.6
93.6
93.6

93.6
93.6
93.6
936
937

93.7
93.7
93.7
93.8
93.8

93.8
93.8
038
03.8
93.8

93.8

TOTAL
MEAN
MIN
MAX
AC-FT

2,7158

871.6
§6.5
886

2,460.1
87.9
87.1
88.5

2,715.0 2,585.2 2,556.4 2,527.3

87.6
369
88.5

86.2
R4.5
86.9

82.5
§0.7
842

842
83.1
850

2,639.7
852
84.3
85.8

2,718.7
877
859
S0.4

CALENDAR YEAR 2006 TOTAL CF8:32,169.9 TOTAL AC-FT: 63,809

27515
91.7
907
929

2,840.9
91.6
91.0
923

2,774.2
225
21.1
935

2,885.1
931
90.9
93.8

5,386.8 48796 53852 51277 5070.6 50129 52358 53925 54576 56349 55026 57226
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DAY

JAN

Ia04i063]

MAR APR

92.9--

SHAKE RIVER FARNM
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2007

MEAN VALUES

MAY

JUN

JUL

AUG

1936 921 C e e e e
200933 924 027 - e e e e e e eae e
3020 927 926m - e e e
4 926 929 924 - mer e e e e e e e
5 922 932 923w - e e e e e e e e
6 919 934 921 - e oo e e e e
7 015 935 018w - e e e e e e el e
8 912 937 916 - e e e e e e e
9 91 938 914 -+ e e e e e e e
10 907 941 012 - oo e e e e e
11 905 942 900 - e e e e e
12902 944 907 - eem e e e e e e e
13 90 939 91 e eem e e e e e e
14 897 935 913w = e e e e e e
15 895 93 91.6-- - wem e e e e e e
16 899 92.6 02 < eee e e e e e e e
17902 921 923 = eee e e e e e e e
18 90.6 917 926 < eom e e e e e e
19 91 912 928 - e e e e e eee e e
20 914 915 028 - e e e e e eee e
21 917 918 927 - e e e e e e e
22921 921  92.6e- - e e e e e e e e
23 92 924 926e- - e e e e e e
24 919 927 925 - e e e e e e
25 918 93 924w < e e e e e e e e
26 916 933 923 - wmm e e e e e e
27 915 932 023 - eem oo e e e e e e
28 914 93 923e- - o e e e e el
20 913 oo 92300 < e oo e e ek
30 916 e 923w < een e eee e el
31 918 e 9230 - e e e e e e
TOTAL 28326 26015 28557 - P - - . - . .
MEAN 814 92.9 921 — - - - — - " .
MIN 895 212 90,7 - - - - - -
MAX 836 94.4 92,9 - = - - — - - -
AC-FT 56185 51601 56643 - - - , . " }
CALENDAR YEAR 2007 TOTAL CF58,28%8 TOTAL AC-FT: 16,443
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3604108026 COMBINED INLEY
DISCHARGE, CUBIC FEET PER SECONT, CALENDAR YEAR 2004
MEAN VALUES

DAY JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV BEC
1 1428 136513425 [33.65 117.85 122.6 120.95 12425 132 1405 1486 1457
213995 1365 1354 133.1 11605122058 119.85 (259 13255 139.9 1482 1451
3141.65 1365 136513035 11605 121.5 1204 12925 13425 1405 149.8 14745
4 141.65 137.65 135.95 129.25 116.05 1123 1259 13035 13425 141.1 1504 1445
5141.05 138.05 1354 1292 1155 1193 1281 127.55 1365 14165 151 1445

6 138213425 135412865 1155 1204 1215 1248 13825 141.1 1492 1445
7 137.65 134.85 134.85 129.75 11495 12095 1204 122.6 137.65 141.1 152.65 145.1
813825 134.8 133.65128.65 114.95123.15 119.3 122.05 1348 1411 1492 14238
9 1388 1354 132 128.65 114.95 118.75 119.85 124.25 134.85 141.65 149.75 137.65
10 140.5 13425 131.45 127.55 1155 121.5 12095 128.65 135.95 141.65 153.85 137.65

11 139.35 134.25 134,25 128.65 118,75 123.15 121.5 126,45 133.1 142.75 148.65 137.65
12 137.05 134.8 1348 125912315 1204 124.8 12535 131.45 142.75 1474 136.5
13 1382 13535 1354 1259 1237 1204 12205 12425 133.1 14275 1492 13812
14 13825 1348 1354 1248 1215 1204 1193 1256 1399514275 1492 1388
18 1382 134.25 1355512425 1193 122.05 120.4 127.55 141.65 142.75 148.05 135.35

16 138.2 13425 134812535 115312315 120412925 1359 141.65 1509 136.5
17 137,65 13535 1354 1275512095 1193 1204 130.9137.65 1486 15035 136.5
18 1382 136.5132.55127.5512425 1193 121.513035137.65 15745 151.5137.05
19 138.2 13535 13425 128.65 12425 118.2 12535 130.35 13935 148 148 13825
20 138.8 134.8 13425 128.65123.15 118.2 130.35 130.35 1422 1557 148 1365

21 137.65 13535 1337 1292 122.05 119.85 126,45 128.65 143.95 164.6 1468 1365
22 137,65 1337 132 1292 125912205 127 128.1 1433515745 1468 137.1
23 13825 1331 13212755 128.1 119.3 123,15 132 14165 148 147413935
24 13765 133.1 132.55 127 1259 116.05 1259 134.8 141.1 14855 1515 1388
25 137.05 133.1 132 1259 1242511715 127 13035 1395 14855 15035 1422

26 137.65 13345 1354 123.15 1237 1182 1309 13145 1405 1468 151.5 138.35
27 138813425 1354 {215 123.711985129.25132.55 1411 15215 14875 141.05
28 138.2 1342513425 12425 12645 122.6 122.6132.55 141.1 147.4 150.35 139.353
29 1382134235 13212535 1303 120.95 1204 1331 1411 152,65 14975 1388
30 137.65 - 132 1248 12975 1204 122.6 13595 141.65 1457 14435 1399

31 137.05 - 133.1 - 126.45 ~ 1226 132.55 -~ 148 -~ [3G.35

I
]

TOTAL 4,2384 39132 4,1563 38240 3,7622 3,6105 38211 39924 41425 45353 44836 43420
MEAN 1387 134.9 1341 127.5 1214 1204 1233 128.8 1381 146.3 1455 1401
MIN 1371 133.1 131.5 121.5 1130 i1 118.3 122.1 1315 139.9 144.5 136.5
MAX 142.8 1381 136.5 1337 1303 1232 1209 136.0 1440 164.6 1539 1475
AC-FT 85259 77618 82440 75840 74623 7,614 735792 79189 82166 89958 £8932 86124

CALENDAR YEAR 2004 TOTAL CF5:48,881.5 TOTAL AC-FT: 96,956
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11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

JAN
138.2
1379
137.6
137.2
136.9

136.6
136.3

136
136.2
136.3

136.5
136.6
136.8
136.9
137.1

1372
137.3
1373
1374
1375

137.6
137.7
137.6
137.5
137.4

137.3
137.2
137.1
137.1
136.9

136.8

FEB
136.6
1364
136.2
136.1
1359

135.8
1357
1357
135.6
135.5

1354
1354
135.2
134.9
1347

134.4
1342
1339
133.7

133

132.3
1315
130.8
130.1
1254

128.7
129.9
131.1

260410016
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2005
MEAN VALUES

MAR
132.3
133.5
134.7
1359
135.7

135.6
1354
1353
1351

135

134.8
134.7
134.6
134.6
134.5

134.4
1343
134.3
1345
134.6

134.8
134.9
135.1
135.2
1354

1343
133.1

132
130.9
1324

133.9

APR MAY
1354 1284
1348 1281
1343 127.8
133.7 127.6
133.1 1273

1326 127

132 1274
1315 1278
131.7 1282
131.5 1286

132 129
132.1 1294
1323 1258
1324 1287
132.6 129.6

132.4 1295
132.1 12935
131.9 1294
1316 1293
1314 1292

131.1 1279
130.9 126.7
1306 1254
1303 1242
130.1 1229

129.8 1217
129.5 1204
129.2 121.1

129 1218
128.7 1225

- 1232

COMBINED INLET

JUN
123.9
124.6
1254
1251
1248

124.6
124.3

124
123.7
1238

123.8
123.9
124
124
124.1

1242
124.3
123.7

123
1224

121.8
121.1
120.5
119.9

120

120
120.1
1202
120.3
120.3

JUL
120.4
1202
119.%
119.7
1185

119.2

119
118.8
118.9
1189

115
119.1
119.2
1192
1193

115.8
120.2
120.7
121.2
121.7

122.1
122.6
122.8
123.1
1233

123.5
123.8

124
124.3
124.1

123.8

AUG
1236
123.3
123.1
122.8
122.6

123.2
123.7
1243
124.8
1254

1259
126.5
1279
129.2
130.6

1319
{333
134.6

136
1359

135.8
135.7
135.7
1356
135.5

1354
1354
135.4
1354
1354

1354

SEP
1354
1354
1358
136.2
136.6

137
1374
137.8
138.2
138.9

1368.7
1404
141.2
141.9
142.7

1434
143.6
143.7
143.9
144.1

1442
144.4
144.6
1445
144.4

1443
144.2
144.1
144
144

oCT
145
146
147
148
149

150
151
150.2
143.3
148.5

147.6
146.8
145.9
1451
145.5

145.9
146.4
146.8
147.2
147.6

148.1
148.9
149.6
1504
1511

151.9
152.6
1534
i53.6
133.7

1539

NOV

154
154.2
1543
154.5
154.6

i54.6
154.7
154.8
154.9
154.9

155
154.7
154.3

154
1537

1534

153
152.7
1533
153.9

154.5

155
155.6
1562
156.8

1558
154.8
153.8
152.8
151.8

DEC
150.8
149.8
149.6
1495
149.3

149.1
148.9
148.8
143.6
147.8

146.9
146.1
1453
1444
143.6

142.8

143
143.3
1435
143.8

144
144.3
144.5
144.3

144

143.8
143.5
1433

143
142.8

142.8

AC-FT

4,250.0 3,748.1

1371
1360
1382

1339
1287
136.6

84299 74344

CALENDAR YEAR 2005

41652
134.4
1309
1359

82629

3950.9 39304
1317 1268
1287 1204
1354 129.8

3,685.8 3,751.3

1228
1199
1254

1210
1188
124.3

7.836.6 77959 7310.8 74407

4,039.3
1303
1226
136.0

8,012.0

TOTAL CF§:49,5194 TOTAL AC-FT: 58,222

4,236.0
1412
1354
144.6

8.402.1

4.616.0
1439
1450
1530

9,155.8

46306
154.4
1518
1568

91848

4,515.2
1457
1428
1508

8,555.9

g1 ofl



DAY

|7 BN SR PO )

R -

10

11
12
13
14
15

16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

JAN
141.7
141.5
141.3
1412

14]

1408
140.7
140.5

140
1395

138
138.6
138.1
1376
137.1

137.2
137.3
137.4
137.4
137.5

137.6
137.7
1374

137
136.7

1364
136.1
1357
1354
1363

137.2

360410026
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2006
MEAN VALUES

MAR
i41.]
140.7
140.4

140
139.7

139.5
1392

139
138.7
138.5

138.2
138.3
138.4
138.5
138.5

138.6
138.7
158.8
138.7
138.6

138.5
1385
138.4
1383
1382

138
1379
1377
137.6
1374

137.3

AFR
137.1
136.7
1363
1359
1355

135.1
1347
1343
134.4
134 4

1345
134.6
134.7
1347
1348

135
1354
1353
1354
1356

1357
135.9
134.9
1338
132.8

1318
130.8
129.7
128.7
128.6

MAY
1285
1284
1284
1283
1282

128.1
127.5
126.8
126.2
1256

125
1243
123.7
121.8

120

118.1
116.3
114.4
112.6
110.7

111.4
112.1
112.4
1127

113

1132
1135
113.8
114.]
1144

114.7

COMBINED INLET

JUN
114.9
1152
1i5.5
116.7
1178

£19
1202
121 4
122.5
123.7

1235
1232

123
122.8
1226

1223
122.1
12v 2
120.3
119.4

118.4
i17.5
116.6
116.4
ite.3

116.1

116
I15.8
115.7
120.3

JUL
124 8
125.]
1254
1257
126.1

126 4
126.7

127
125.8
124.7

123.5
122.3
121.1

120
118.8

118.7
118.6
118.5
118.5
118.4

118.3
118.2
118.7
119.1
i19.6

120.]
120.6

121
121.5
1224

1232

AUG
1241

125
125.9
126.7
1276

127.4
127.3
127.1

127
126.8

126.7
126.5
1273
128.1
128.9

129.6
1304
131.2

132
131.6

1312
130.8
1304

130
129.6

1262

130
130.8
131.6
132.4

1332

SEP
134
134.8
135
1351
1353

1355
1357
135.8

136
137.1

138.1
139.2
140.2
1413
1423

143.4
143.6
1437
1439
1441

1443
1444
144.6
144.6
144.6

144.6
1445
144.5
1445
144.5

OCT
1447
144.8

145
1452
1454

145.5
1457
145.6
145.5
145.4

1454
1453
1452
145.1
145.7

1463
1469
147.4

148
148.6

149.2
1493
149 4
149.5
149.5

149.6
1497
149.8
150.3
150.8

151.3

NOV
151.8
152.3
152.8
1533
153.1

152.9
1527
152.5
1523
152.]

152.3
152.4
152.6
152.8

153

153.1
1533

153
152.8
1525

1523

152
151.8
151.5
1514

151.3
1512
i51.2
151.1

151

DEC
150.9
130.7
1504
150.2
149.9

1497
149.4
149.2
1489
148.5

i48.2
147.9
147.6
1472
146.9

146.6
146.4
146.1
1459
145.6

1454
1451
1453
1454
145.6

1458

146
146.1
1463
1463

146.3

AC-FT

42885
1384
1354
141.7

£,507.0

39199
140.0
138.1
142.2

7,775

CALENDAR YEAR 2006

42999
138.7
137.3
1411

8,528.9

TOTAL CFS.49,5178

4.026.8
1342
128.6
137.1

7,987.2

3,708.2
115.6
110.7
1285

3,576.4
1192
1149
1237

3,778.8
121.9
1182
127.0

73552 70938 74952

3,996.4
1289
124.1
133.2

7.9269

TOTAL AC-FT: 98,219

4219.2
140.6
134.0
144.6

8,368.8

4,565.1
147.3
1447
151.3

9,054.9

45684
1523
151.0
1533

0,061 4

4,569.8
1474
145.1
1509

9,064.2



368430026 COMBINED INLET
DISCHARGE, CUBIC FEET PER SECOND, CALENDAR YEAR 2007
MEAN VALUES

DAY JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DBEC

[ 144 1422 1463 <= = eee e e e e e e
1451 1417 1469 - wme e e e e
1445 1422 1460 = o eem oo e e e e oo
1451 1417 1469 - wee mee o e e e e
145.1 1405 1469  cor o o e e e e e e

W oa W

1445 1469 1469 - oo e e e e e
1445 1469 1469 = e mem o e e e e
1457 1457 1463 = o mem e e e e e e
144 1457 1469  woo oo e mee e e e
10 144 1457 1469 o em o e e e e e

R=T v - IS R N

11 144 1469 1457 w0 oo e e e e e
12 1428 1457 1446 oo = e eeeaem e e e
13 1445 1469 1463  —o  eoo e e e e e e
14 1445 1474 1463 e ooo oo e e e e
15 1457 1457 1446 =  eee oo eee e e e oo

16 144.6 148 1469  -— = o e e e e e e
17 1434 1474 1469 - w0 o e e e
18 1428 1463 1457 e woe o e e e e
19 1422 1469 1457  —— oo o e e e e e
20 1422 1457 1457 = o e e e

21 1434 1457 1457  coo cee e e e e e e e
92 1434 1453 1446 - o cee eem e e e e
23 1428 1451 1446  —e o e e e e e
24 1434 144 1446 = o o e e e e e
25 1428 144 1446 - e emeoeew e e e

26 142.8 1474 1446 <= e eee e e e e e
37 1434 1469 1446 - o e emm e e e e e
28 142.8 1469 1446 - e o e e e e e e
29 1428 e 1446 o= o e e e e e e e
30 1428 - 1446 = oo e e e e e

31 1422 e 1446 cm e e e

TOTAL 44558 40712 45178
MEAN 1437 1454 1457
MIN 1422 1405 14456 —
MAX 1457 1430 1469 —
AC-FT  RE3B] 80752 89613 -

CALENDAR YEAR 2007 TOTAL CFS:13,0449 TOTAL AC-FT. 25,875
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Blue Lakes Trout Farm Hatchery

Daily Diversions from Alpheus Creek & Water Right Pr
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Clear Springs Foods Snake River Farm Hatchery

& Water R
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! STATE OF IDANC
| WATER DISTRICT 130
C/Q IDAHQ DEPARTMENT OF WATER RESOURCES
134 FILLMORE ST 5TE 200
TWIN FALLS 1D 8330/-3380
i TELEPHONE NUMBER (208) 736-3033

l . ol IDWR DIRECTOR
KARL J DREHER
May 17, 2002
TO: Alpheus Creek Water Users (se2 attached list)
RE: Reguilation of Diversions From Alpheus Creek

FAXED -- FOLLOWED BY MAILED COPY

Water Users:

On Wednesday, May 8, 2002 | received a cal! for priority delivery on Alpheus Creek.
The call came from Blue Lakes Trout Farm, who indicated they were not receiving their
full entitiement under waier right no. 36-7427, with a priority date of 12/28/1973.

On Monday, May 13, | made contact with the City of Twin Falls {City) and Blue Lakes
Trout (BLT) to verify diversions from Alpheus Creek. At the time of my visit, the City
was diverting approximately 4 7 cfs. Over a two-week period from Aprii 28 to May 13,
ithe City diverted variable flows averaging 10 4 ¢fs and peaking at 18.2 cfs. The City
indicated their requirements over the next 30 days should be about the same as for the
last two weeks. On May 13, the City was menitoring a flow of 5.26 cfs through the
McCellum flow meter.

At the time of my visit to Blue Lakes Trout, the measurement at the main weir was
147.9 cfs. This measurement inciudes both BLT and Fristine Springs diversions from
Aipheus Creek. Over a 13-day period from Aprit 26 to May @, BLT measured varniable
flows ranging from a high of 164.7 cfs to a low 67 149 cfs. Charts from the continuous
data recorder at BLT indicate a downward flow frend. Blue Lakes Country Club (BLCC)
does not divert during daytime hours, and their pump station was presumed to be off.
BL.CC holds private rotation agreements with the City and BLT, permitting higher rates
of diversion for nighttime irrigation at BLCC ,

/
Because of the variable demand by City pumps, and the flow rotation agreements,
availability of flows in Alpheus Creek fluctuates at the Biue Lakes Trout weir However,
measurements taken between 3:00 and 4:0C pm on May 13, for City of Twin Falls,
McCollum and Blue Lakes Trout/Pristine indicate that the total natural fiow in Alpheus
Creek on May 13 was approximately 158 cfs (4 ¥+ 526+ 147.9). All flows were being
diverted The attached chart depicts the Alpheus Creek rights in priority order and a

cumuliative sum of flows.
EXHIBIT

i 203




Analysis and Conclusions _

¢ The 3" priority right, held by City of Twin Falls, is being diverted at a reduced rate
at the discretion of the owner.

e The 4" priority City right is not being diverted except for a 0 14 cfs portion which
has been leased by BLCC and is used during BLCC's normal rotation period.

« The 5" priority water right, held by Blue Lakes Trout, is not being completely filied
by the natural flows in Alpheus Creek. Average weekly flows available at the BLT
welr from £/2 to 5/€ filled only about 85% of the right. The average daily flow on

e wr

May 9 provided for only about 80% of the right.

« The 7" and 9" priority rights, held by BLT and McCollum Simplot, respectively, are
not presently being filled The g priority Pristine right is filed only with rediverted
flows below BLT.

« The 6" and 10" priority rights, held by McColium Simplot and BLCC, respectively,
are diverting out of priority order.

« As flows continue to decline in Alpheus Creek, availability of flows at BLT will be
reduced even further, especially during times when the City pumping rate is high.

Actions

» The 6" priority McCoflum/Simplot right 36-7239 must be shut off until further
notice. At Mr McCollum’'s request, he will be granted a reasonable time to ramp
down flows in his pipeline and shut the headgate. By this notice, reduction of flows
must begin immediately and the headgate must be closed by 12:00 pm (noon) on
Monday, May 20, 2002.
The 10" priority BLCC license 36-8503 which must also be curtailed. This license
awarded additional diversion rate to BLCC but not additional acres or volume.
The flow rotation agreements between BLCC, BLT and City will be honored, but
total diversions by BLCC may not exceed 2 4 acre-feet per day, which is the
maximum amount which would be authorized in a2 24-hour period at the rate of flow

(1.2 cfs) found in BLCC'’s earfiest priority rights.

| will conduct an inspection at noon on May 20 to confirm that the McCollum headgate
is closed. At that time | will also be recording measurements at all remaining
diversions | will continue to monitor diversions on Alpheus Creek, including total
volume diverted by BLCC, on a weekly basis until flows in the creek rise. If flows
continue to drop and another priority cut is necessary, | will notify you again.

Thank you for your cooperation. If you have questions please contact me at

208-736-3033 or 208-731-0901, : .
/

Regards,

Cindy Yenter

Watermaster
Water District 130

cc: Tim Luke, IDWR Boise
Allen Merritt, IDWR Southern Region
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A 8.94 ¢fs porticis of the Cliy of Twin Falls dght ne. 36-2644 has been placed in the Water Supply Bank and was leasad for ise hv Biue‘l.akes Country Club for 2002,
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e

P

-~

o

=,

..

e,




i
/ENDELL STARK
RISTINE SPRINGS INC
AY DRIVE
FALLS 10 83301

T A

R
UTCH TADLGCK
RISTINE SPRINGS INC
31 WARM CREEK RD
ZRCME D 83338-6450

wWR{0022

THN ROSHOLT

ARKER ROSHOLT SIMPSON
33 2NDSTNSTED

WIN FALLS 1D 83301

16738

PERCY J GREENE

BLUE LAKES TROUT FARM INC
PO BOX 1237

TWIN FALLS 1D 833031237

10742

DAVID MOCOLLUM
CANYON SPRINGS
PO BOX 112

TWIN FALLS 1D 83301

DWRO0C023

JASON MICIAK

392 FALLS AVE
TWIN FALLS 1D 83301

10740

MIKE SCHROEDER

CITY OF TWIN FALLS

PO BOX 1807

TWiN FALLS 1D 83303-1907

41608

WARREN THORNE

BLUE LAKES COUNTRY CLUB
PO BOX 582

TWIN FALLS 1D 83303



AGRERMENT

THIS AGREEMENT, made and cntered this 5% day of_,g&-w%wyﬁ“’ —
1993, between BLUR LAKES TROUT FARY, INC, an Idaho corpordtion (hereinafter
"Trout®) and the BLUE LAKES COUNTRY CLUB, INC, an Idsho corporation

(hereinafter "Club");

WHEREAS, Trout and Club own adjoining real estate in the Snake River
Canyon in Jerome County, Idaho, and are both dependent on Blue Lakes Springs and
Alpheus Creek for the full use of their properties; and

WHEREAS, Club owns Water License No. 21079 (36-02083) with a priority
of May 26, 1949, for the use of 1.2 ¢/f/s for the irrigation of approximately 93 acres with
the waters of Alpheus Creek; and

WHEREAS, Trout owns Water Licenses 36-2356 for 100 ¢/f/s with a May 29,
1958 priority, 36-7427 for 52.23 ¢/f/s with a December 28, 1973 priority, and 36-7720 for
4G ¢ff/s with a Tune 3, 1977 priority, ali for fish propagation purposes; and

WHEREAS, the water supply would be sufficient to supply all water rights
from the Bhie Lakes Spring Complex but for declining spring flows over the last 25 years,
which said reductions result in not being able to fill all of the junior rights of Trout; and

WHEREAS, after filing an adjudication claim fur the 1.2 ¢/f/s (diversion rate
of 538 g/p/my); it was discovered in 1991 that Club was diverting 1.9 ¢/f/s (852 g/p/m) so
Club obizined Permit 36-08593 to increase the diversion rate to 1.9 ¢/f/s for the same
93 acres, and finally it was discovered in 1992 that improvements in the sprivkler system

would allow diversion of up to 2.9 ¢/f/s (1,300 g/p/m); and

WHEREAS, diversions of up to 1,300 g/p/m maximum would allow Chub to
irrigate the same 93 acres in less hours per day, while not exceeding a total consumptive use
of 279 acre feet annually, which is the Bunit on Chub’s Adjndication Claim No. 36-02083A;

and

WHEREAS, a diversion of 528 g/p/in on a 24 hour-a-day basis is less efficient
than 4 nighttime application of 1,300 g/p/m on the same 93 acres for eight hours; and

WHEREAS, the cwrent moratorium of Idaho Department of Water
Resources on irrigation diversions prechwdes Club from seeking a permit to validate a
diversion rate of 1,300 g/p/m for a shorier period daily during the frrigation season, but
resulting in a total season diversion of approximately 350 acte feet anmually, well within the
consumption lmit of 279 acre foet anmally permitted for the 93 acres;

NOW, THEREFORE, in consideration of the mufual covenants and
agreements herein contained azd other good and valuable consideration, the receipt of

which js hereby acknowledged, the parties hereto agree as follows:




T

(1. Trout will not object o7 protest the Club's diversion or the filing of

A,

appmpnatc—; paperwork to validate ‘up to 1,300 [E/m 10 & maximum dwers._;gn of 2.5 acre
feet per day during irrigation season of March 15 through November 15 under Adjudication
Claim 36-02083A for 1. ¢/t/s, Permit 36-08593 for .7 ¢/f/s, and a subsequent application
for permit for 1.0 o/f/s when the present moratorinm goes off, so long as Club does not
extend its irrigation to more than 93 acres under said right, with a total maximum diversion

of 350 acre feet annually, with a total consumption of no more than 279 acre feet anmually.

2. Nothing hercin shall prevent Club from developing other water supplies
for consutnptive use on the premises so long as such supplies are not tributary to Alpheus
Creek and subject to the diversion rights of Trout.

3. This Agreement shall bind the parties and their successors and assigns.

IN WITNESS WHEREOF, the parties have hereunto signed this Agreement
on the date and year first above written.

BLUE LAKES TROUT FARM, INC, an Idaho
corporation

By %iw % /%’&_{
P’Ez"dey / &

Attest:

BLUE LAKES COUNTRY CLUB, an Idaho
corporation

By: { :':;ﬁéé: - é/éﬁ
President
iétm “ﬂ)"z"”flu

Secretary




STATE OF IDAHO )
/ }88.
County Of L -.'/.n,, 7’,,(,4,@/ )

On this ;&ﬂ?s:l/ day of Quwmwfj/ 1993, bcfore me, a Notaty Public, in

and for said County and State, ‘personally “appesred | ffric, P (GAstric—and

M esin M A known ar identified to me to be the President_and Socretary,

réspectively, of the Blue Lakes Trout Farm, Inc,, the corporation that executed the foregoing
instrument, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my
official seal the day and year in this certificate first above written.

”‘"\(, 4,(;;?? C,é P it R

— NOTAR'YP LICFOR IDAHO
Residing &t Loorbs Clogte Jhoto

My commission expires: /9/ /4§

STATE OF IDAHO )
Jss,

CDUJHY %N@“& )
On this 2¥ day oﬁgam.‘ , 1993bgfore me, g Notary Public, in
dB;E'b::mm i

ang for said County ; and State, persomally appeare b and
known or identified to me to be the President and Secrefary,

respectively, of {he Blue Lakes Counfry Club, Inc., the corpora 11 that executed the
foregoing instrument, and acknowledged to me that such Corpo 4 executed the same.

My cmmis!‘.:ton expires: (]2 | 3

0111930LTAR



